STATE OF IOWA
PROPERTY ASSESSMENT APPEAL BOARD

23rd Street Hotel Associates,
Petitioner-Appellant. ORDER

v, DDocket No. 10-78-0272

Parcel No. 7444 03 400 014

Pottawattamie County Board of Review,
Respondent-Appellee.

On February 14, 2012, the above-captioned appeal came on for hearing before the Towa
Property Assessment Appeal Board. The appeal was conducted under Iowa Code section
441 37A(2)a-b) and lowa Administrative Code rules 701-71.21(1) ¢t al. Deborah Tharnish of Davis
Brown. Des Moines, lowa represented the petitioner-appellant 23rd Street Hotel Associates. Assistant
County Attorney Leanne A. Gifford represented the Pottawattamie County Board of Review. The
Appeal Board now having examined the entire record. heard the testimony, and being fullv advised,
finds:

Findings of Fact

23rd Street Hotel Associates (23rd Street). owner of property located at 2702 Mid America
Drive. Council Bluffs, lowa. appeals from the Pottawattamie County Board of Review decision
reassessing 1ts property. The real estate was classified commercial for the January 1. 2010.
assessment, and valued at $14,000,000; representing $385.000 in land value and $13.,615.000 in
improvement value. 23rd Street protested to the Board of Review on the ground the property’s
asscssment was not equitable with the assessments of other ke property under Iowa Code section

441.37(1)(a): and the property was assessed for more than authorized by law under section

441.37(1)(b). The Board of Review denied the protest.



23rd Street then appealed w this Board asserting the same grounds, On its appeal form. 23rd
Strect asserted the correct assessment 18 $9.119.203; allocated $3835.000 (0 land and $8.734.205 10
improvement. Itnow seeks an assessed value of $8.420.000 based on an appraisal of the subject
property. which excludes the land lease payments and furniture. fixtures, and equipment (FF&LE).

The subject property, locally known as the Hilton Garden Inn, is adjacent and connected to the
Horseshoe Casino, The land the improvements and additional parking are located on is leased from
HBR Realty C mnpan}-'_.u.-’hich 18 also the owner of the adjacent casino. The lease has a term of forty-
cight years. We question why the land is assessed to 23rd Street. However, neither party raised that
issue on appeal. Therefore, we will not address that issue., The land arca covers the arca under the
hotel and an additional 38,768 square foot parcel consisting of 400 parking spaces, which are 103
squarc fect cach,

The subject property 1s a {ive-story, steel-frame building with EIFS exterior. Common areas
uiclude a reception area, wwbby, reslaurant with bar, office area. miceting rooms. and a pool. It wus built
in 2009 and has 153 rooms. including 32 suites.

Bruce Kinseth, owner/operator of 23rd Street testified at hearing regarding the property’s
assessment. Kinseth has been in the hotel/hospitality business for approximately thirty vears. His
corporation currently has an interest in about thirty-five propertics, while managing about 1035
properties located mostly in the upper Midwest, He testilied regarding the economic condition of the
hotel industry 1n the last few vears, Kinseth stated when thev made the decision to build next to the
casine, he had an agreement with Harrah's Casino to rent up to halt the rooms out at about $90 per
room. Kinsecth stated they started the construction prior to the recession, noting at the time the area
market was strong, and in all likelihood would not have gone ahead with the project if he had

anticipated a market dechine. Generally. occupancies fell dramatically in 2009, and then rents started
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to fall. The hotel’s rents have dropped oft since it opened in October 2009, e stated he helicved the
hotel opened at “the worst possible time.”

Kinseth testified regarding 23rd Street’s performance at the end o 2009, following its opening
as well as 115 periormance i 2010 and 2011, 23rd Street introduced exhibits 7. 8A-8C. 11. 12, and 13.
which mostly related to this testimony and reflected dates ranging from 2009 through 2011, The
Board of Review objected to these documents based on relevance, arguing the dates reflected in the
documents post-date the assessment date. The documents were admitied subject to the objection. The
information contained in these reports shows the subject property’s performance as it relates to
competing properties, and much ot the inlormation does post-date the assessment. 23rd Street believed
the information was relevant because the property had only been operating for three months at the
time of the assessment date. Kinseth testificd he believed the information shows a market “frec-fall”
and the recession truly accelerating. He also testified they were still in the “rampllp" stage on January
I, and the stage ended in about July 2010. While the information may help demonsirate Kinseth's
beliefs about the market, this evidence is not the best evidence in the record to show the subject
property 1s Inequitably or over-assesscd. and we give it little weight.

Kinseth also believes 23rd Street should be assessed equal to Springhill Suites and the LHohday
Inn Express and Suites since they are all competitive, top-quality hotel brands. with similar locations
and new facilities. Kinseth notes that Springhtll, which has all suites and are, on average. [00-square
feet larger than the subject. is assessed at $39,602 and the [loliday Inn Express. which has about 20%
suttes similar to the subject. 15 assessed at $57,500. The Springhill and Holiday Inn both were assessed
by using both the cost and income approaches to value the properties. 23rd Street. howcever. is
assessed at about $91.503 per room. and its assessment 15 based solely on cost.

23rd Street called Pottawattamic County Assessor Bill Kealv, over the objection of the Roard

of Review. Kealy testificd that he did not do a sales approach to value on 23rd Street, springhill, or
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the Holiday Inn Express. Kealy stated he used the Jovwa Real Property: Appraisal Manual 10 value the
properties. However, he also used the income approach, in addition (o the cost approach. on Springhil
and the Holiday Inn Express. He stated he did not use the income approach for 23rd Streel because
income mformation was not provided. Kealy testified his office essentially did an estimated value on
the subject property because the office did not have cost and income information {from Kinseth.
Kinseth stated he did not return to the assessor the request for construction cost or income data, since
1) 1t was a start-up and income was not reflective of market at the time and 2) the construction cost was
not relevant to the return on investment at the time of construction. In his opinion, the valuation
should be on “like kind™ property, meaning new hotels such as Springhiil and the Holiday Inn.

Kealy stated that he does not gather income expense data every vear or every two years: he
only gathers construction costs and income data when the properties are newly constructed. He noted
the otfice also considers permit costs as part of the information available to it. At its hearing betore the
Board of Review, Kinseth did provide 23rd Street income data. which the Board could have used. ‘A

ted Frandson of I'randson & Associates, LC. Des Moines, lowa, completed an appraisal of the
subject property as of January 1, 2010, on behalf of 23rd Street. He also testified on its behaif at
hearing. Frandson’s estimate for the real estate only was $8.420.000. Frandson used all three
approaches to value,

I'randson stated he gave less weight to the cost approach, even though typicallv this approach is
a geod indication of value when the property is new. His reason lor giving it less weight was due (o
the current condition of the hotel markel, and in his opinion, the property’s external obsolescence.
Irandson determined a land value using three comparable sales in Council Bluffs. After adjustments.
he determined a square-foot value of $14.00 for the subject site was appropriate, for a total value of
$340,000 (rounded). He then determined the cost of the improvements less depreciation and furniture.

fixtures, and equipment. He used Marshall and Swift Valuarion Service and also considered cost as



reported by the developer. He determined a total value for the real property using the cost approuch of
511.831.000.

In his sales comparison approach, Frandson used three sales in the Omuaha. Nebraska, arca. He
admitted during this time frame very lew comparables existed because of the recession and ultimatelv
chose three sales from 2008 as comparables. Flowever, he believed this approach was a reliable
indication of value. The sales all occurred in 2008 and were of properties with “comparable
construction and finish quality to the typical higher range full service or limited service hotel .”
Frandson indicated that the market arca and location were of the greatest importance and then he
focused on similar “flags™ or hotel brands. He made adjustments for market conditions. location. room
count, gross area per room. quality/finish, and sitc improvements. Frandson was cross-examined
reparding the use of a 1031 exchange sale located at 3404 Samson Wav. He explained he believed that
despite the 1031 exchange, the transaction was arm’s-length or if anvthing it would have made the
sales price slightly higher. The adjusted values provided an indicated value per room of $61.958 1o
$72,250. He used a per-unit value of $65.000 to arrive at a total sales approach value of $9.945 (00
(including FF&T).

In the income approach he considered that since this was a start-up hotel operation and would
take time to stabilize, the actual income was considered to he retlective of market rents. 1o arrive at
this conclusion, Frandson did consider the market rates of seven other properties in the subject’s area.
He arrived at a net operating income (NOD) of $1.181.807 and used an adjusted overall capitalization
rate of 12.99% to arrive al an indicated value using the income approach of $9.092.000 (rounded).

Frandson arrived at a final reconciled of value of $9,500.000 (including FF&E). gIving most
weight to the sales and income approaches and very little weight to the cost approach. e then
subtracted out $1.080.000 for non-taxable property. and concluded a total value of the subject property

at $8,420,000,
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At the end ol 23rd Street’s presentation of evidence. the Board of Review moved for a directed
verdict, The Board of Review argued 23rd Street [aifed to prove the property was. ineg uitably assessed
or over-assessed because of the perceived flaws it found in the Frandson appraisal. This Board denied
the motion. The evidence in the record was enocugh to proceed. Assessor Kealv testified he used
ditferent methods to assess other like hotels and in this Board's opinion Frandson’s appraisal was
competent evidence to the January.t, 2010, market value.

Gary DeClark of [ntegra Realty Resources, Chicago, Ilinois, testified at hearing regarding the
appraisal he completed of the subject property as of January 1, 2010, for the Board of Review. Like
Frandson. DeClark estimated values using all three approaches to value. 5

DeClark considered the cost approach to be a geod indication of value since the property is new
and, in his opinion, investors would look at the cost to develop similar tvpe assets. DeClark made no
adjustment for external obsolescence in his cost approach. [e determined a value from the cost
approach of $16,915,000 (roundcd).

DeClark gave primary weight to his sales comparison approach. He used five sales: three in
Texas. one in Arizona, and one in Colorado. None of the sales are located in the same market area as
the subject property, and 1n fact, are not even located in the Midwest. DeClark claimed this was
because the “flag™ on the property was more important for comparison sake than the market area. As
previously noted, Frandson indicated 1t was his belief that market area was ol more importance. We
agree with Frandson. The geographic distance of the propertics and primarily the fact that they are not
located 1n the same market area as the subject property make them less comparable than the properiies

chosen by Frandson in his appraisal. DeClark’s sales comparison approach resulted in a value of

$16.065.,000.
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DeClark gave very Little weight te his income approach. Since the subject property s new, 1n
his opinion. the properiy is not fully entrenched in the market. His income approach value was
$12.935,000.

DeClark’s final estimate of value was $16.000,000 tor the real estate only.

[n his appraisal, DeClark did not make percentage adjustments. [nstead, he indicates
differences between his comparable properties with arrows pointing up or down, His reason was that
people tend to focus on the adjustments and a lot of the ad} ustments are based purely on judgment. He
also indicated he would have no way to support an exact percentage adjustment (for example a 20%
upward adjustment}. DeClark did. however, testify at hearing regarding the percentage adjustments
the arrows were intended to represent and at the end of the hearing the Board of Revicw, submitied a
one-page exhibit (D) that had percentage adjusiments for onlv his sales approach. He did not have
adjustments for land sales. This exhibit should have been produced before the hearing started so the
appellant could question DeClark; it should have also been included in the appraisal itself to provide
explanation for the reader. He continued to testify about the adjustments of the economy being up and
down. DeClark also testified to how property is assessed in lowa for property tax purpeses. When
questioned by this Board regarding his intangible reference in the appraisal and adjustments, it became
clear that this was the first time he testified regarding property tax in lowa. We also find De¢Clark’s
appraisal, without the additional sales adjustment exhibit. made 1t nearly impossible for this Board to
consider the comparability of the sales he chose and determine their reliability. Additionally, as
previousiy noted, DeClark used sales outside the market area, and he was not ciear on how he

accounted for location ditterence, which 1s a basic “appraisal 101” type of consideration. We did not

find DeClark to be credible regarding the determination of the assessed value of the subject property as

of January 1, 2010,



We find Kinseth was very knowledgeable regarding the hotel/hospitality industry and honest
regarding his current rents and the impact ol the hotel recession. The current economy had an impact
on his agreement with the casine room rates, and the competition from other hotels has diminished
23rd Street’s current income.

Finaltly, we find Frandson’s appraisal 1o be the best evidence in the record. He testified that
comparables are dilticult to tind because of the poor hotel market in 2010, His actual income reflected
the market rent for a start-up hotel, and unlike DeClark, he did not disregard the income approach 10
value. We find Frandson to be the more knowledgeable and the credible appraiser of the two regarding
the determination ot the value of the subject property.

it was also clear that Pottawattamie County valued Springhill and Holiday Inn Express
differently than they valued Hilton Garden. Springhill and Holiday Inn are valued at $59,600 and
537,500 per room and Hilton at 391,500 Finding the property was perhaps inequitably assessed since
different methods were used to assess it as compared to similar propertics and that it was, in fact, over-
assessed based on I['randson’s appraisal, we modity the assessment determined by the Board of
Review, to $8.420.000 as of January 1, 2010.

Conclusions of Law

The Appeal Board based 1ts decision on the following law.

The Appeal Board has jurisdiction of this matter under Towa Code sections 421.1A and
441 537A (2011). This Board 15 an agency and the provisions of the Administrative Procedure Act
apply to 1t. lowa Code § 17A.2(1). This appeal 1s a contested case. § 441.37A(1)(b). The Appeal
Board determines anew all questions arising before the Board of Review related to the liability of the
property to assessment or the assessed amount. § 441.37A(3)(a). The Appeal Board considers only
those grounds presented to or considered by the Board of Review. § 441.37A(1)(h). But new or

aaditional evidence may be mtroduced. /¢, The Appeal Board considers the record as a whole and all



of the evidence regardless of who introduced 1t. § 441.37A(3)a): see also Iiy-vee, Inc. v, Emplovment
Appeal Bd, 710N W 2d 1, 3 {lowa 2005). Therc 1s no presumption that the assessed value 1s correct.
§ 441.37A(3)a).

In [owa, property 1s to be valued at its actual value. § 441.21{1}a). Actual value is the
property’s fair and reasonable market value. fd “Market value™ essentially 15 defined as the value
established in an arm’s-length sale of the property. § 441.21(1)(b). Sales prices of the property or
comparable properties in normal transactions are to be considered in arriving at market value. fd. If
sales are not available, “other factors” may be considered in arriving at market value. § 441.21(2).
The assessed value of the property *shall be one hundred percent of its actual value.”™ § 441.21(1)a).

To prove equity, a taxpayer may show that an assessor did not apply an assessing method
uniformly 1o similarly situated-or comparable properties. Eagie Food Centers v. Bd. of Review of the
City of Davenport, 497 N.W.2d 860, 863 (lowa 1993). Alternatively, a taxpayer may show the
nroperty 1s assessed higher proportionately than other like property using criteria set forth in Maxwel!
v. Shriver, 257 lowa 575, 133 N.W.2d 709 (1965). The six criteria include evidence showing

“(1) that there are several other properties within a reasonable area similar and

comparable...(2} the amount of the assessments on those properties, {3} the actual

value of the comparabie properties, (4) the actual value of the [subject] property,

{3} the assessment complained of, and (6) that by a comparison [the] property is

assessed at a higher proportion of its actual value than the ratio existing between the

assessed and the actual valuations of the similar and comparable properties, thus

creating discrimination.”

[l at 579-580. The gist of this text 15 the ratio difference between assessment and market value, even
though [owa law now requires assessments {0 be 100% of market value. § 441.21(1). Based on
Asgessor Keaiy’s testimony, we find the subject property was assessed differently then other similar
hotels, which under Eagle Foods 1s impermissible.

In an appeal that alleges the property is assessed for more than the value authorized by law

under lowa Code section 441.37(1){b), there must be ¢vidence that the assessment is excessive and the



correct value of the property. Backeloo v, Bl of Review of the City of Clingon, 529 NW 2d 275,277
(fowa 1995), There 1s statutory preference lor establishing market values using sales of comparable
properues. Soffer v, Flovd Couwnne Board of Review, 759 NOW.2d 775779 (lowa 2009). The issue of
comparability has two facets: the property must be comparable and the sale of that property must be
“normal transaction”. fd. at 782-83. When sales of other properties are oftered, they must be adjusted
for differences that atfect market value. /d at 783. These differences could include size, age, use,
condition and location, among others. fd. The Court of Appeais has held *mental adjustments™ to
comparable sales that are not translated into specific dollar amounts or a percentage adjustment limits
the fact tinder’s abulity to make a determination as to whether the sales comparison approach is
rellable. Dowden v. Dickinson County Bd. of Revieyw, 338 N.W.2d 719. 723 (lowa Ct. App. 1983).
The lowa Supreme Court has also recently noted that an appraisers failure to guantify adjustments
“makes an intormed evaluation of the credibility of a comparable-sales valuation difficult;” and had
the opinion “been offered to support an actual value equal to [the appraisers] valuation, [the Court]
would be more concerned about the precision of adjustments.” Soifer. 759 N.W . 2d at 789, DeClark’s
appraisal did not explain or quantify his adjustments. Only at hearing. did he describe adjustments to
the sales comparables and offer an adjustment chart. [Even though he ultimately described the
adjustments, we find his comparable sales are not as reliable based on their location. Frandson's
appraisal 1s the best evidence 1n the record and shows the property is over-assessed and its market
value as of January 1. 2010 assessment should be.

The evidence 1n the record supports the claims of over-assessment brought before this Board.
We, therefore, modify the assessment of the subject property located at 2720 Mid America Drive,
Council Blutts. lowa, as determined by the Pottawatiamic County Board of Review as of January |,

2010,
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THE APPEAL BOARD ORDLERS that the January 1. 2610, assessment as determined by the
Pottawattamic County Board ot Review is modified to $8.420 0040,

The Sccretary ol the State of lowa Property Assessment Appeal Board shall mail a copy
of this Order to the Pottawattamie County Auditor and all tax records. assessment books and
other records pertaining 1o the assessments referenced herein on the subject parcels shali be

correctled accordingly.

[Jated this /?da}’ of April 2012. (2:4 /T/E_’\

Richard Stradley. Presiding Ofhcer

A Mo

Karen Oberman, Board Member

Copies to;

Deborah Tharnish

Davis Brown Law Firm

215 10th Street, Suite 1300

Des Moines, [A 50309
ATTORNEY FOR APPELLANT

[.eanne A. Giftord
Assistant Pottawattamic County Attorney

227 S 6th Street, Ste. 532A
Council Bluffs. [A 51501 - - T
ATTORNEY FOR APPELLEE crficate bt Service

The undersigned certifies that the foregoing instrument was
served upon all parties to the above cause & (o cach of the
atterney (s of record herein al theirrespective addresses

disclosed on thepleadings on ?/ - /? .22

Marilvn Jo Drake

Pottawattamie County Auditor By: LS. Mail . FAX

177 Sﬂlllh 6th SII‘EEt v od Delivered Crvernieht Courwer
s . i Ll L

Council Bluffs, [A 51501 Signature o Zlo? M_ ;
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